specifically stated that when an operator is adversely affected by any
enforcement action taken by the Secretary, the' proper procedure to follow is
to allow the matter to run its course through the administrative procedures
established for review through this Commission and then to an appropriate
court of appeals.

While it is true that Judge Gessel noted an exception when the Secretary
institutes an injunctive action against an operator pursuant to section 108
of the Act, as has been done in these cases, I take note of the fact that the
District Court here has issued no further orders or dispositions staying or
otherwise inhibiting the Secretary from proceeding with its case before the
Commission. As a matter of fact, even though counsel for the respondent
stated in a motion of April 30, 1979, for a continuance and change of hearing
site that the court would issue a stay "at any time," no such order has been
forthcoming and the matter has been pending with the court since 1978.  Under
the circumstances, I find nothing in section 108 which prohibits me from
bringing these cases to finality through the issuance of my decisions in
matters which are before me for adjudication. In my view, hearings before
this Commission provide a more than adequate mechanism for adjudicating all
of the issues which are before the District Court, including the Constitu-
tional and jurlsdictional questions raised by the respondents, Secretary of
Labor v. Kenny Richardson, BARB 78-600-P, decided by the Commission on
January 19, 1981.

The record adduced in this case reflects that the Secretary's court
action was initially filed in the District .Court on December 20, 1977, and as
indicated above, while the court denied the-"Secretary' s request for an
injunction, it also denied the respondent's motion to dismiss the suit.  The
matter has been pending since that time, and aside from the filing of briefs,
the court has made no further disposition of the matter other than to transfer
it to another judge, and the Secretary has taken no further action to advance
the case on the Court's docket or to otherwise initiate any action seeking to
bring that suit to finality.

I take note of the fact that prior to the filing of the court action by
the Secretary, MSHA had on previous occasions inspected the respondent's
mining operations in 1976 or 1977, and Inspector Bailey issued several cita-
tions. Respondent's prior history of violations includes citations which
were issued on April 11, October 12, and November 28, 1977. The citations
which are in issue in the instant proceedings have ripened into withdrawal
orders and I have no information that the respondent has ever challenged
those orders apart from its defense in the court suit and in its answers to
the petitions for assessment of civil penalties filed here.

In View of the foregoing, I conclude and find that the petitioner has
established the fact of violations as to both citations which were issued in
these proceedings and under the circumstances, both citations issued in
these dockets are AFFIRMED. F.R.D. 350 (D.DC. 1979).  After review of that decision,
